


Drones
the Law

What You Need to Know

By Robert L. Ellis

No, you can't legally shoot
one down.1

That answers the most fre-
quently-asked question, but
drones, or small Unmanned Aeria1
Systems (UAS),'? are beginning to
appear everywhere, raising many
more questions and presenting
unique legal challenges. Enacting
state or loca1 regulations regarding
these new devices, or advising
clients regarding them, requires an
understanding of the complex mix
of federal, state and common law
that applies whenever aviation is
involved-and how the law is
changing to adapt.

The new high-tech drones
Until recently the only sma1l

piiotless aircraft in private hands
were radio-controlled (RC) models

flown by hobbyists, generally with-
in a few hundred feet of the
person with the transmitter.
Nonetheless, the Federal Aviation
Administration (FAA) recognized
early that even "model aircraft can
at times pose a hazard to full-scale
aircraft in flight and to persons
and property on the surface," and
in 1981 issued operating standards
for model aircraft operations.3

RC aircraft never presented
much of a safety issue to other air-
space users, but the sudden
appearance of large numbers of
consumer-product drones that can
fly for thousands of feet in any
direction (including up) while
being virtually impossible for
pilots to see, is creating a flight
safety nightmare. The risk of cata-
strophic accident is reai. As the
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FAA points out, "we have wit-
nessed a huge influx of casual
users, people who fly UAS for
entertainment or recreation ... The
vast majority of these operators do
not have the basic aviation train-
ing or experience required for
piiots of traditional aircraft. They
have no knowledge that they may
be flying in controlled airspace.
Some may have no recognition
that their actions couid have seri-
ous consequences. They are simply
having fun with a toy."+

Drones are here to stay-not as
toys, but as remarkably useful
devices capable of performing
tasks that heretofore have been
prohibitiveiy expensive or impossi-
ble. Almost everyone has seen
examples of stunning drone-based
high-definition videos. News
reports regularly describe creative
new ways drones are being put to
use: search and rescue, accident
investigation and insurance
adjustment, rapid blood and trans-
plant organ delivery and high-defi-
nition 3-D mapping. Drones can be

programmed to fly the same ultra-
precise route repeatedly, enabling
automated up-cIose inspection of
power lines, bridges, pipelines and
wind turbines, as well as real-time,
muiti-sensor mapping of farms
right down to individual plants. In
the not-too-distant future drones
will have two-way communica-
tions capability, enabling restau-
rants to take lunch orders from
construction workers-and then
deliver the lunches. Police will be
able to patrol neighborhoods,
remotely investigate crime scenes,
question suspects (and pursue
them if necessary), and journalists
wili be able to conduct live on-
scene interviews moments after
an event occurs. The FAA classi-
fiess a UAS as "small" (sUAS) if it
weighs up to 55 pounds-far larger
than the typical photography
drone-and companies are eager
to put these "small" drones to
work. The FAA has aiready
received numerous applications
for permission to start drone-
based package delivery

Federal aspects of drone law
The laws and regulations appli-

cabie to drone flights are almost
entirely federal. The federai govern'
ment "has exclusive sovereignty of
airspace in the United States"6 and
the FAA sets all standards for flight
safety,T "preempting the entire field
from state and localregu1ation."8

Despite its exclusive responsi-
bility for air safety, the FAA was
blindsided by the advent of small
drones; its attempts to address
UAS flight safety issues had been
focused on large remoteiy-piloted
aircraft that would be in contact
with air traffic controilers.e
Nonetheless, since the FAA's job is
"to provide the safest, most effi-
cient aerospace system in the
world,"10 it has enthusiastically
embraced the task of integrating
smail drones into the mix, and
readily acknowledges that it has
some catching up to do.11

Current federal regulation
of drones

The primary federai regulation
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regarding UAS operations was
issued in 2007 and is still in force
today: "[N]o person may operate a

UAS in the National Airspace with-
out specific authority."12 In 20L2

Congress passed the FAA
Modernization and Reform Act
(FMRA)13 requiring the FAA to
come up with comprehensive
drone regulations by September
2015; the FAA deliberately missed
that deadline in order to take into
account the new small drones, as

well as the large number of com-
ments and suggestions from the
public regarding them. In the
meantime the FAA, using its rightl4
to grant exemptions and waivers,
has impiemented a two-tier
approach to enable drone owners
to obtain that "specific authority"
to fly until the comprehensive reg-
ulations are issued.ls

The first tier is for commercial
UAS operations-anything that is
even slightly business-related-and
is a three-step process. First, the
owner must apply for and receive
an "N-number" aircraft registration
for the drone, just as if it were a
full-size ai.rcraft.16 Since full-size
passenger aircraft are subject to
stringent airworthiness and inspec-
tion requirements that are unnec-
essary for drones, the second steP
is for the owner to obtain a sPecial
"section 333" exemPtionli from
those requirements. A Section 333

petition is not a mere formalitY; it
is exacting and requires detaiied
information about both the specific
drone to be used and the Pilots
who will fly it. (On1y licensed piiots
are permitted to fly drones for
commercial purposes.ta) Each peti-
tion is carefully scrutinized.
Turnaround time is about six
months. The third steP is to obtain
a "certificate of authorization or
waiver" (COA) to fly in specifically-
described airspace.le The COA
application can be submitted at
the same time as the Section 333

petition. If the operator will never
fly the drone more than 200 feet
above the ground, no separate COA

application is needed since every
333 exemption comes with an
automatic COA for flights uP to

that altitude.
As a practical matter,2o anY

commercial organization or individ-
ual who owns a drone must obtain
an N-number, a Section 333 exemP-
tion and a COA in order to 1ega11Y

fly it-with one curious exception:
The FAA is statutorily prohibited
from regulating "model aircraft"
flown for "hobby or recreational
use."21 This carve-out was intended
to protect RC hobbyists but instead
has created confusion: Not onlY is
the term "model aircraft" defined so

broadiy that any drone can qualifY,
but whether a drone constitutes a
"model aircraft" depends on how it
is being flown.22 The exact same
drone flown along the exact same
route, minutes apart, might be an
exempt, unregulated "model air-
craft" that can be 1ega1Iy flown by a
child for one flight and a non-
exempt sUAS requiring full compli-
ance with registration, exemption
and pilct requirements for the
other. Amazingly, while the FAA
routinely imposes altitude restric-
tions for flights under a COA,23 it is
statutorily barred from imPosing
altitude restrictions for "recreation-
a1" flights.24

Nonetheless, because the FAA
is permitted to pursue enforce-
ment actions against anyone, even
hobbyists, who create a danger to
flight safety,2s the FAA can imPose
flight restrictions on recreational
drone operators,26 and has
imposed a de facto altitude
restriction of 400 feet for recre-
ational flights.27

The "recreational use" excep-
tion makes little sense from a

flight safety perspective. For busi-
ness owners it also creates a
strong incentive to Pretend that a

flight is for "recreational use." It is
likeiy that the "recreational use"
exception and the FAA's inability
to regulate drone recreational
flights will be substantiallY
changed. In the meantime, all the
FAA can do is try to scrutinize
flights, and if a "recreational" flight
is realIy business-related, the FAA
will treat it as an "operation of a

UAS in the National AirsPace with-
out specific authority." in such

cases, the FAA will usually send a
warning ietter, but in egregious
cases it will institute an enforce-
ment action. The FAA has already
fined one company $t.g million for
65 unauthorized flights over
densely populated areas.28

Since the FAA is prohibited
from regulating recreational sUAS
flights, it has instead issued
numerous guidelines and
launched a publicity campaign
called "B4UFLY"-including a

smartphone app-to try to edu-
cate the thousands of new drone
operators on how to fly safely in
the nationai airspace system.2e It
has aiso decided that a simpiified,
non-N-number registration of all
recreational-use drones other
than low-end toys is necessary to
"he1p build a culture of accounta-
bility and responsibility, especially
with new users who have no expe-
rience operating in the U.S. avia-
tion system."3o This is the second
tier of the FAAs approach toward
UAS regulation. Registration is
mandatory; it costs $5 and can be
done online.31

The role of state law and
common law

Federal sovereignty over
American airspace and federal pre-
emption of aviation safety regula-
tions do not preclude state and
loca1 regulation of non-federal
aspects of aviation-a PrinciPle
that also applies to drones. As long
as the focus of a law or regulation
is not an aspect of aviation that
the FAA actively controls (and not
an aviation-related area specifical-
Iy pre-empted by federal statute
such as noise limits32), there is
plenty of room for state and local
exercise of police powers. In one
case, a company that had obtained
FAA authorization to tow advertis-
ing banners filed a lawsuit chal-
lenging a state law that banned
aerial advertising. The court viewed
the FAA permit as pertaining solely
to flight safety, not to advertising
regulation, and upheld the 1aw,

finding that exclusive federal sov-
ereignty over airspace "does not in
and of itself exclude any state reg-
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ulation of aerial adverlising."33
Using this reasoning, a citY could
legitimately prohibit advertising by
drone within its borders. Even in
areas where the FAA is active,
states and locaiities may be able to
exercise concurrent powers.
Aircraft titles and registrations are
federal, yet state mechanic's lien
laws apply to aircraft and can
impair titie, and many states
impose state-level aircraft registra-
tion requirements as weil.3a Thus,
the federal UAS registration man-
date would not preclude a similar
state or even local registration
requirement. The FAA has imPosed
insurance requirements on air car-
riers3s but not on privatelY owned
aircraft, so the field is not Pre-
empted, and some states require
private aircraft owners to carry
insurance.36 They could do likewise
for drone owners. State laws not
directly related to aviation such as

those prohibiting voyeurism, stalk-
ing and harassment continue to
have fuII applicability regarding
drone operations.

Common 1aw principles can
aiso apply in areas such as Private
property rights, nuisance and
product liability. Regarding private
property, caution is in order. The
old notion that ownershiP of land
entails ownership of all the air
above it was long ago abrogated
by statute,3T and all navigable air-
space is legally in the public
domain.38 "Navigable airspace" is
any airspace in which flight can
take pIace, in some cases right
down to inches above the
ground.3e Many cases have con-
firmed that a property owner does
not have a cause of action for
trespass where a flight is conduct-
ed in airspace above the ProPertY
in compiiance with federal regula-
tions. Where a helicoPter hovered
low over a homeowner's ProPertY
while the crew shot video for a

news story the court rejected a
trespass claim.ao The same is true
for claims that the mere creation
or recognition of navigable air-
space over private Property, or
some flights through such air-

space, constitute a "taking" for
which compensation must be
paid.al Moreover, the FAA has a
statutory mandatea2 to regulate
the safety of "air commerce," an
authority "clear1y not restricted to
the utilization of 'navigable air-
spacs."'a: Thus, any tresPass suit
regarding drone overflights would
be difficuit to win without a show
ing of actual damages. Any Pur-
ported ban on overflights bY a Pri-
vate company or educational
institution, or any local ordinance
attempting to ban drones from
delivering packages, wouid 1ikelY
be overturned if challenged.aa

What about nuisance suits? A
century ago, a court exPressed
what might be called the "noises

of progress" principle when dis-
missing a property owner's nui-
sance claim against a railroad: "A

material amount of noise is Pro-
duced ... by modern civilization'"a:
In another early case, the court
refused to enjoin a business from
staying open late and attracting
traffic, pointing out that the
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recent appearance of automobiles
on the roads, inciuding at night,
had become normal "but would
some years ago have been consid-
ered a nuisance."a6 Just as courts
in the eariy 2Oth century accepted
trains and automobiles as the
price of progress, it seems likely
that courts in the early 21st will
accept drones. And just as nui-
sance lawsuits are still possible
against individual automobiie
owners, so too are they available
for use against drone owners, but
for a nuisance claim to succeed,
the injury must be "reaI, material,
and substantial."aT

Regarding product liability, the
"federal government's regulatory
presence ..., while extensive, leaves
room for the States' traditional role
of compensating injuries based on
common law products liability
standards."a8

Potential for misuse
As has been the case for every

new technology, drone technoiogy
can be misused. There are already
reports of small drones being used
to drop contraband into prisons,
and there is concern about their
potential use to commit a variety
of crimes.ae For this as well as

other reasons, the more that
drones come into general use, the
more they will be regulated.

The future of drone regulation
The registration requirement is

the first step in bringing order to
the chaos that currently reigns
when it comes to integration of
UAS into the national airspace.
Future requirements will 1ike1y rely
heavily on technology rather than
operator training since it is uniike-
Iy that many hobbyist drone opera-
tors will receive adequate training
regarding airspace classifications
or flight safety rules. Drone manu-
facturers will be required to equip
their products with hard-coded
transponders to enable identifica-
tion and location while in flight;
keys or biometrics to ensure that a

drone is operated only by an
authorized person; GPS-based "geo-

fencing" with real-time updates to

prevent flight into unauthorized
areas; see-and-avoid technology;
and automatic flight-logging. Many
of these items are already available
in some drones.

Staying legal, for now
To summarize, anyone who

owns a drone must register it with
the FAA, and thereafter can fly it
around without getting in trouble
as iong as the flight takes place in
the daytime and in good weather
in line-of-sight with the operator,
as long as the drone stays at ieast
five miles from any airport,
doesn't fly higher than 400 feet,
doesn't fly over crowds or endan-
ger anyone, and as long as the
flight is just for fun. Anyone who
wants to fly a drone for commer-
cial purposes must apply for and
receive an N-number, a Section
333 exemption and a COA, and
must comply with federal aviation
safety regulations.

Bob Ellis is apartner atHennis,
Rothstein & Ellis LLP in Columbus, Ohio.
This article originally appeared in the

January 2016 issue of Ohio Lawyer
and was reprinted with permission,

Endnotes
1 Notwithstanding a few judges who have

acquitted defendants charged under state
or local law (usua11y destruction ofproper-
ty) with shooting down drones, destroying
or disabling an aircraft is a federal crime
pursuant to 20 U.S.C. $32 - and a drone is
unquestionably an "aircraft" as defined in
49 U.S.C. $40102 and 14 CFR 1.1 (a device
that is "invented, used, or designed to navi-
gate, or fly ln, the air"). To date there has
been no reported federal prosecution of
anyone for interfering with a drone. Some
drone operators whose craft have been
shot down or otherwise attacked have
sued for damages.

2 Official FAA terminoiogy: "The term
'unmanned aircraft system' means an
unmanned aircraft and associated ele-
ments (including communication links and
the components that control the
unmanned aircraft) that are required for
the pilot in command to operate safely
and efficiently in the national airspace
system." FAA Modemization and Reform
Actof 2012 (FMRA), P.L.1.12-95, 5331(8).

3 FAA Advisory Circular (AC) 91-57, "Model
Aircraft Operating Standards" (lune 9,

1981), p.1. These standards were updated
in September 2015by AC 91-57A to reflect
the FMRA's new definitions of "model air-
craft operation."

4 Deputy FAA Administrator Michael
Whitaker, statement before the House
Committee on Transportation and
Infrastructure, Committee on Aviation,
Oct.7,2015,p.2.

s FMRA 5331(6).
6 49 U.S.C. $40103(a)(1).
7 The FAA's statutory mandate is to "develop

plans and policy for the use of the naviga-
bie airspace and assign by regulation or
order the use of the airspace necessary to
ensure the safety of aircraft and the effi-
cient use of airspace." 49 U.S.C.

s40103(b)(1).
8 Abdullahv. American Airlines, Inc., 181 F.3d.

363,367 (3d Cir. 1999). (State and local
regulation of aviation would create a

patchwork of rules that would make a

national air transportation system impos-
sible); CommandHelicopters,lnc. u City of
Chicago,691 F.Supp. 1148, LL5L (N.D. Iii.
1988)(city ordinance imposing helicopter
safety regulations invalid) ; Allegheny
Airlines v.Village of Cedarhurst, 132 F.Supp.
871 (1955)(vilIage ordinance banning
flights below 1000 feet invaiid).

e As recently as two years ago, the FAA still
had not noticed small drones: "UAS can-
not comply with certain air traffic controi
ciearances, and alternate means may need
to be considered (e.g., use ofvisual clear-
ances); UAS present air traffic controllers
with a different range of platform sizes
and operational capabilities.... [a]nd some
UAS . . . require manual placement and
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"lntegration of Civil Unmanned Alrcraft
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